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Thisisapremisesliability action. Plaintiff/appellant, Willie Mae Vann (Vann), appeals
the trial court’s order granting summary judgment to defendants/appellees, Cdvin Howell

(Howell) and Y outh Villages, Inc.



Y outh Villagesisaprivate, nonprofit organization involved in placing troubled children
with foster parents. It leases offices on the third floor in a building owned by Howell. On
January 28, 1995, Vann accompanied her daughter toaY outh Villages sinformational meeting.
This meeting was held in empty offices on the second floor of the building." The elevator
servicing the building had both afront and back door. Theback door opened only when abutton
insidethe elevator was pushed. Followingthe meeting, Vann stepped onto the elevator, and she
moved to the rear of the elevator as people entered. Prior to the elevator moving, someone
unintentionally hit the button which opened the rear door. Vann fell through the opening and
was allegedly injured.

Vann filed suit against both Howell and Y outh Villages aleging the back elevator door
opening unexpectedly constituted a dangerous condition which the defendants should have
remedied or warned against. Both defendants filed motions for summary judgment which the
trial court granted after ahearing. Vann filed atimely appeal and asks this Court to determine
whether summary judgment was appropriate.

A motion for summary judgment should be granted when the movant demonstrates that
there are no genuine issues of material fact and that the moving party is entitled to ajudgment
asamatter of law. Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the
burden of demonstrating that no genuineissue of material fact exists. Bain v. Wells 936 SW.2d
618, 622 (Tenn. 1997). On amotion for summary judgment, the court must take the strongest
legitimateview of the evidencein favor of the nonmoving party, allow all reasonableinferences
infavor of that party, and discard all countervailing evidence. 1d. InByrdv. Hall, 847 SW.2d
208 (Tenn. 1993), our Supreme Court stated:

Once it is shown by the moving party that there is no genuine
issue of material fact, the nonmoving party must then
demonstrate, by affidavits or dscovery materids, that thereisa
genuine, material fact dispute to warrant atrial. In this regard,
Rule 56.05 [now Rule 56.06] provides that the nonmoving party
cannot simply rely upon his pleadings but must set forth specific
facts showing that there is a genuine issue of material fact for

trial.

Id. at 211 (citations omitted) (emphasisin original).

'Although Youth Villages rented offices on the third floor of the building, this
informational meeting was heldin empty space on the second floor with Howell’ s permission.
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Summary judgment is only appropriate when the facts and the legal conclusions drawn
from the facts reasonably permit only one conclusion. Carvell v. Bottoms, 900 SW.2d 23, 26
(Tenn. 1995). Since only questions of law are involved, there isno presumption of correctness
regarding atrial court's grant of summary judgment. Bain, 936 S\W.2d at 622. Therefore, our
review of thetrial court sgrant of summary judgment isde novo on the record beforethis Court.
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

Wefird examineVamn sdamagang Y outh Villages Seassatstha Y outhVillageshesaduty toexardse
reesonablecarein kegping goproachestothebusness induding thedevetor, inassfecondtion. Vanngpendsmuch
of her brief arguing thet possessorsof proparty haveaduty of ressoneblecareto pratect againg dangersonthepremises
Inthe presant case, wearenot deding with aninjury thet occurred onthelessed premises, but onethet occurredina
common arealeading to Youth Villages.

Theexigencedf aduty isaguestion of law for thecourt. Blair v. Campbdl, 924 SW.2d 75 (Tenn. 1996).
Thetrid court granted ummary judgment onthelbedisthet Y auth Villageshed nolegd duty toVam asametter of law.
The general law in thisareais described in 26 Am. Jur. 2d Elevators and Escalators § 24 (1996):

A tenant who control saneevator onleased premisesisliadlefor
inuiesresuting fromnegligant oparaionand menegamant. If thetenant hessole
contrd of thedevator, he, not theland ord, hestheduty towamand pratect the
personswhom heinvitestousethedevator. . .. However, if thetenant
has no control over the devator or its shaft, he is generally
charged with no duty to protect others on the premises
therefrom.

(emphasis added).

Under thetermsof theleaseno mentionismedefor thecontrol of thecommonaressor thedevator? By
affidavit, PaulaJones, Director of Support Services at Y outh Villages states in pertinent part:
6. Thisaddressisacommerdad officebuilding containingfour floors. Inthe
officehulldng therearetwodevaarswhichsarvethefour floors Thedevators
arenot part of theleasad premisespursuant tothe L eese Agreement between

Y outh Villages, Inc. and H.P.I., Inc.

7. Thedevatorsarepart of thecommon areacf thebuilding for useby all
tenants.

8. YouthVillages Inc. did not leaseor contral ether thedevator in January,
1995, whentheFaintiff alegedy wasinjured, nor hesit leesad or controlled the
elevators at any other time.

Vann cites several provisions in the lease in which she clams Youth Villages had
assumed various responsibilities to keep common areas in a safe and passable condition. After
examination of the pertinent provisions, we have deermined that Y outh Villages did not assume
control over common areas of the building.



Noather evidencewassubmitted conoaming contral over thedevator. Fromtheevidenceprovided, itisundigouted
that Y outh Villages did not exercise control over the elevator.
Vannassartsthat thisCourt’ sopinionin Robertsv. TennesseeWed eyan College, 450 SW.2d 21,
60 Ten. App. 624 (1969) impasesaduty upon Y outh Villagestokegp thedevatorinaressonddly ssfecondition. In
Roberts plantiff brought an action againg adance school and acallegefor injuriessudained whenshefdl onthe
Sepsouts deacallegeauditoriumtemporarily leased by thedanceschoadl. Thecollegemantained contral of the
entranceway induding thestepswheretheaoc dent occurred; et the RobertsCourt hel dthet both the dance school
andthecdllegehad aduty to kegp the gpproachinareasonably ssfecondition. |d. at 25-26. AsthisCourt natedin
Gladman v. Revo Discount Drug Cntrs., Inc., 669 SW.2d 677 (Tenn. App. 1984), Roberts“simply
requiredthelessseto providereasonableingressand egress” 1d. & 679. Intheindant case, asinGladman, Van
was some distance from the approach to the Y outh Villages premises. This caseis not an ingress or egre
Whileplaintiff arguesthat Robertsispersuasive, Gladman ismoreandogoustothecaseat bar. In
Gladman, plaintiff filed suit againgt Revoofor injuriessufferedwhen hedipped andfdl oniceintheparkinglot.
Thepearkinglatinquestion served amutiplestore shopping center, and the.court dated in pertinent part: “\Wedonot
bdievethat it would beressonabletorequireasnglelesssetodeentheertireparkinglot of amultiple goreshopping
center inorder tomeet thisingressand egressrequirement.” 1d. & 679. Smilarly, thepresant caseconcernsan
devator thet savicessevard businesseslocated withinthebuilding onned by Howell. Y outh Villagesnever assumed
respongbility or control of thedevator, and thereforewebdieve, asthe Gladman Court did, that it would be
unreasonabl e to impose a duty on Y outh Villages to keep the elevator in areasonably safe condition.
Wemwd next deeminewhether ummary judgment wasgppropriateastoHowvel. ThelesseY outhVilleges
andHowd | enteredintomakesno mention of thecontral of thecommon areasaf thebuilding; however, wherethe
premisesarel eessd to different tenantsand cartainaressareresarved for theusein common of thedifferent tenants
theland ord hasaduty imposed by law to kegp common passagewaysinasafecondition. Woodsv. Forest Hill
Cemetery, 192 SW.2d 987,991, 183 Tenn. 413, 424 (1946). Tennesseelaw regardingalandord’ sduty asto
common areas was defined in Tedder v. Raskin, 728 S\W.2d 343 (Tenn. App. 1987).
[W]herethelandlord retainspossession of apart of the premisesfor usein
common by different tenerts theland ordisunder acontinuing duty imposed by
law toexerdseressonddlecareto kegpthecommon aressingood repar and ssfe
condition. . ... [A]lthoughthelandordisby no meansaninaurer of histenants

sdety, Tennesssecommon law haslong hd dtheland ord regponsiblefor the
condition of common areas under his control.

*Inexplicably, plaintiff did not sue the landlord.
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Id. at 347-48.
Thedevaar inthepresant casewhich saviced theentirebuil ding condtitutesacommon area. “A landiord
whordansthecontrd andmenegement of andevatar provided for thecommon usedf histenantsmay beresponsbe
forinuriesto histenants theiremployess and such ather personsasmiy lawfully usethedevator.” 26 Am. ur. 2d
Elevators and Escalators § 22 (1996).
Thelandord sduty indudestheddligetiontoramovear wamagaing any dengerouscondtion onthepremisss
of whichlandlordisawareor should have been awvarethrough theexerciseof reasonablediligence. Eaton v.
McLain, 891 SW.2d 587, 593-94 (Tenn. 1994). AsthisCourt notedin Oatesv. GlengtonelLodge, Inc., No.
03A01-9712-CV-00545, 1998 WL 251763 (Tenn. App. May 19, 1998):
Gengdly, “[d riskisunressonableand givesriseto aduty toact with duecare
if theforeseesbl eprobahility and gravity of herm posed by defendant’ sconduct
outweightheburden upon defendant toengegein dltemativeconduct thet would
havepreventedtheharm.” McCall v. Wilder, 913 SW.2d 150, 153 (Tenn.
1995).

Id. at *2.

It gppearsforesssabl ethat personsentaing thedevator wouldmoveto thebeck of thedevator, depending
onthecrowd onthedevator, and couldbeagaing therear wall of thedevetor, or, asinthiscase, thedoor of the
devaor. Therecordreflectsthet therewerenowaming Sgnsthat therear door wasan operating door. Itasogppears
fromtherecordthet therear door could belocked, and thet infact thelandlord had lockedlit for other floorsonthe
building.

Inafew gates, theowner and gperator of andevator dsohasamorestringent duty thenthet of ressonable
care. See26 Am. Jur. 2d Elevatorsand Escalators814 (1996). Tennesseeisonesuch statewhich holdsthe
ownasand opgaarsof devaarshavean* ddligationtopessangasondevaars. . . [thet] isthesameasthat of commaon
carriersto passengers, and that they must useand exercisethehighest degreeof careand precaution.” Southern
Bldg. & Loan Ass'n v. Lawson, 37 SW. 86, 87, 97 Tenn. 367 (1896).

Thereismaterid evidenceinthiscasethat edablidhesthet Howell, asowner and operator of thedevatorin
question, owed Vanntheduty of acommon carrier tokegpthedevator ingood repeir and sefecondition. Whether
Howell bresched thet duty to Vann, andif so, whether comparativefault becomespart of theandyssare, inour opinion,
issuestobedecided by thejury and not thetrid judge. SeeOatesv. Glenstonel odge, Inc., No. 03A01-9712-
CV-00545,1998 WL 251763, a* 1 (Tenn. App. May 19, 1998); Robertsv. TennesseeWedeyan College,
A0 SW.2d 21, 26,60 Temn App. 624,634(1969). Thaefore webdievethat summeary judgment wasingopropriate

for the defendant Howell.



Theade gantingsummary judgmatt to Y outh Villegesisfirmed, andthearder granting ummeary judgment
toHowdl isreversed, and the caseisremanded for such further proceedingsasarenecessary. Codtsaf thegpped are

assessed one-hdf to appellee, Howell, and one-hdf to appellant.
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